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1. ENDANGERED SPECIESACT
1.1  Background

In aletter dated January 9, 2001, the Tudatin River National Wildlife Refuge (TRNWR), a
management unit of the Nationa Wildlife Refuge System, requested that National Marine Fisheries
Service (NMFS) conduct forma consultation for the proposed Morand Restoration Project under
section 7(a)(2) of the Endangered Species Act (ESA). The proposed project involves the construction
of floodplain embankments and a gated instream water control structure to restore a historic wetland
aong the Tudatin River west of the City of Tuaatin in Washington County, Oregon.

Informa consultation was initiated on this project in February of 2000. The TRNWR determined that
the Upper Willamette River stedlhead and Upper Willamette River chinook salmon, listed as threatened
under the ESA, may occur within the project area and that these species may be affected by the
proposed project. TRNWR also determined that the project site was subject to annual flooding and
could potentidly entrap fish. Discussons were held to determine if dternative gpproaches or designs
could be employed to meet the TRNWR needs and reduce the likelihood that listed fish would be
entrapped. The TRNWR indicated that the water control structure was the best option that would
alow them to control water elevations over time to meet their desired outcome.

In the January 9, 2001 letter, the TRNWR indicated that the proposed actions may affect and would
likely adversdly affect Upper Willamette River steelhead and Upper Willamette River chinook salmon
and their criticd habitat and requested formal consultation.

The objective of this Opinion is to determine whether the action to restore a seasonally-flooded wetland
islikely to jeopardize the continued existence of Upper Willamette River chinook salmon or Upper
Willamette River steelhead or destroy or adversdly modify their critica habitat.

1.2  Proposed Action

The U.S. Fish and Wildlife Service is currently acquiring and managing lands as part of the TRNWR.
Among the refuge godss are the protection and restoration of floodplain functions and habitat dong the
Tudatin River in support of specieslisted under the ESA. To this end, the refuge will be developing a
comprehengve plan that will guide the development and management of refuge projects and actions.
Until the refuge plan is complete, the TRNWR will be undertaking certain actions determined to be
consgtent with the refuge goals.

The TRNWR has evauated the potential for the Morand Restoration Project site and determined that
its location in the floodplain, its physical character, soil conditions, and higtoric vegetation indicated
seasond flooding. The Morand site has been atered over many years due to farming practices.
According to the TRNWR assessment, prior to human settlement the Site was wet prairie with mixed



riparian forest and seasond wetlands. There are drainage tiles that drain subsurface waters to the north
into the Tudatin River and an excavated drainage channd, located along the southern and eastern edge
of the project site to facilitate surface and subsurface drainage. To restore seasona flooding, TRNWR
will remove or disable this drainage system.

The TRNWR intends to restore natural habitat to the Morand site. Thiswill include six acres of
seasonal wetland; 13 acres of wet meadow prairie, and 3.5 acres of riparian forest. The seasonal
water levels will be managed to emulate the historic conditions. Thiswill be accomplished by removing
or digplacing drainage tiles, congructing an embankment across the existing drainage channd, and
incorporating the water control structure to manage water elevationsto retain ssorm water runoff. The
TRNWR has determined that the use of a gated water control structure is essentia to meet their goals
and dlow for refuge management.

The subsurface and surface drainage features will be dtered in an attempt to restore wetland conditions.
The drainage tiles will be removed or crushed using an excavator or other heavy equipment. An
earthen embankment, six feet high by 120 feet long, will be congtructed across the current drainage
channd using 600 cubic yards of fill from the local area. The borrow area of approximately 200 by
200 feet will be excavated to maintain surface gradient and minimize potentia locaized ponding when
flood waters recede and the backwater pond is completely emptied in late spring. Heavy equipment
will be used to excavate and placefill materid to congtruct the embankment. The embankment will be
covered with erogon protection materid and rock riprap on the downstream face. The impacts from
this work will be minimized by limiting the number of trees removed, incorporating erosion protection
measures to contain fine sediment on Site, and vegetating the embankment with native plants. A water
control structure will be incorporated into the embankment. Thiswater control structure will include
two gates. A welr gate has been designed with a V-notch to concentrate low water outflows and
facilitate fish movement over the gate and back to the Tuaatin River. The second gate will provide for
complete draining during the find stages of the draw down of the water impoundment.

The TRNWR intends to manage the Morand site for native plant diverdty. The wet prairie and
forested habitat areas will be prepared and planted with native vegetation. This may entall tilling the
land, removing non-native species and seeding or planting of native vegetation. In the short term, the
herbicide Rodeo may be applied a locations within the areato be restored as wet prairie’. Thisareais
adjacent to the area that will be seasondly-flooded. The herbicide will be applied using aboom
Sorayer. Inthelong term, mechanica methods will be incorporated to maintain the wet prairie. Active

1 Recently NMFS has become increasingly concerned about sub-lethal effects to salmonids resulting from the
application of various pesticides. The NMFSis currently developing the science necessary to address thisissue. However,
since the science is currently unavailable at this time, caution must be exercised in approval of pesticide application. Inthe
interest of not delaying this project, NMFS is not considering the use of pesticides in this Opinion and recommends that
TRNWR enter into a separate consultation with NMFS on the use of pesticides on the refuge.

2



management of the water evation isintended to control non-native plants by maintaining wet
conditions less tolerated by reed canary grass or other plants.

The TRNWR intends to manage the water impoundment to retain water from October through May
and accommodate fish passage out of the impoundment to the Tudatin River in the event of river
flooding that overtops the structure and inundates the area. The target operating level of the water
impoundment,113.5 feet MSL, will be managed and subject to variable water input, flooding from
Tuddin River and water temperature. Seasond variations in precipitation may delay initid filling or
accelerate lowering the reservoir in spring. When the operating leve of the water impoundment is
reached, overflow from surface water and spring water input will maintain flows through the pond.
When the Tudatin River overtops the floodplain levees or constructed embankment and water control
dructure, the weir gate will be lowered aong with the receding flood weaters. Thiswill provide for
aufficient flows and water depths over the overshot gate and through the structure to facilitate fish
escapement from the project ste. After dewatering of the impoundment, the weir gate will be raised to
capture surface water runoff and spring water condstent with overdl water management plans. When
water temperatures in the impoundment approach 60 degrees F, the TRNWR will complete another
draw down.

The TRNWR will monitor the resulting habitat restoration and water impoundment to ensure desired
results and adapt management actions as necessary, including a program to evauate and track direct
effects on listed fish. This includes monitoring whether listed sdimon or stedlhead are present after
flooding occurs and, if so, whether they will escape or become stranded during draw down.

1.3  Biological Information and Critical Habitat

Based on migratory timing, NMFS expects that few, if any, listed sdlmon or steelhead will be present
during the proposed in-water work period. The proposed action would occur within designated critical
habitat.

The biologicd status of Upper Willamette River (UWR) chinook salmon (Oncor hynchus tshawytscha)
was reviewed by Myers et d. (1998) and the status of UWR steelhead (O. mykiss) was reviewed by
Busby et d. (1995) and Busby et d. (1996). UWR chinook salmon was listed as threatened on March
24,1999 (64 FR 14308) and critical habitat was designated on February 16, 2000 (65 FR 7764).
UWR steelhead was listed as threatened on March 25, 1999 (64 FR 14517) and critical habitat was
designated on February 16, 2000 (65 FR 7764). Protective regulations for both species were issued
on July 10, 2000 (65 FR 42422).

The action areais defined by NMFS regulations (50 CFR 402) as “all areas to be affected directly or
indirectly by the Federa action and not merdly the immediate areainvolved in the action”.  The action
areaincludes designated critica habitat affected by the proposed action within the immediate Site and
adjacent reach of the Tudatin River. This area serves asamigratory corridor for both adult and



juvenile life stages of Upper Willamette River steelhead and Upper Willamette River chinook samon.
Essentid features of the adult and juvenile migratory corridor for the species are: (1) Subgrate; (2)
water quality; (3) water quantity; (4) water temperature; (5) water velocity; (6) cover/shdlter; (7) food
(juvenile only); (8) riparian vegetation; (9) space; and (10) safe passage conditions (50 CFR 226). The
essentia features this proposed project may affect are water quaity, as aresult of construction
activities, and safe passage conditions, as aresult possible entrgpment of indicated listed outmigrating
juvenilefish,

1.4  Evaluating Proposed Actions

The stlandards for determining jeopardy are set forth in Section 7(a)(2) of the ESA as defined by 50
CFR 402 (the consultation regulations). NMFS must determine whether the action is likely to
jeopardize the listed species and/or whether the action is likely to destroy or adversaly modify critical
habitat. Thisandyssinvolvestheinitid steps of: (1) Defining the biologica requirements of the listed
species, and (2) evauating the relevance of the environmenta basdline to the species current satus.

Subsequently, NMFS eva uates whether the action is likely to jeopardize the listed species by
determining if the species can be expected to survive with an adequate potentia for recovery. In
making this determination, NMFS must consider the estimated level of mortdity attributable to: (1)
Collective effects of the proposed or continuing action; (2) the environmenta basdine; and (3) any
cumulative effects. This evaduation must take into account measures for surviva and recovery specific
to the listed sdlmon's life stages that occur beyond the action area. If NMFSfinds that the action is
likely to jeopardize, NMFS must identify reasonable and prudent aternatives for the action.

Furthermore, NMFS evauates whether the action, directly or indirectly, islikely to destroy or
adversdly modify the listed species criticd habitat. The NMFS must determine whether habitat
modifications gppreciably diminish the value of critica habitat for both surviva and recovery of the
listed species. The NMFS identifies those effects of the action that impair the function of any essentia
feature of critical habitat. The NMFS then considers whether such impairment gppreciably diminishes
the habitat's value for the species surviva and recovery. |If NMFS concludes that the action will
adversdy modify criticd habitat, it must identify any reasonable and prudent measures avalaole.

For the proposed action, NMFS jeopardy analysis consders direct or indirect mortdity of fish
attributable to the action. NMFS critica habitat andlysis consders the extent to which the proposed
action impairs the function of essentid dements necessary for migration, spawning, and rearing of the
listed and proposed species under the existing environmenta basdline.

1.4.1 Biological Requirements

The first step in the methods NMFS uses for applying the ESA section 7(8)(2) to listed sdlmonisto
define the species biological requirements that are most relevant to each consultation. NMFS dso
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consders the current status of the listed species taking into account population Size, trends, distribution
and genetic diversty. To assessto the current status of the listed species, NMFS starts with the
determinations made in its decison to list the species for ESA protection and also consders new data
available that is rlevant to the determination.

The relevant biologica requirements are those necessary for the subject speciesto survive and recover
to anaturdly reproducing population level a which protection under the ESA would become
unnecessary. Adequate population levels must safeguard the genetic diversity of the listed stock,
enhance its capacity to adapt to various environmental conditions, and dlow it to become sdlf-sustaining
in the naturd environment.

For this consultation, the biological requirements are improved habitat characterigtics that function to
support successful rearing and migration. The current status of the indicated fish species, based upon
ther risk of extinction, has not sgnificantly improved since the species were listed.

1.4.2 Environmental Basdine

The biologica requirements of the indicated fish species are currently not being met under the
environmenta basdine. Thear gausis such that there must be a sgnificant improvement in the
environmenta conditions they experience over those currently available under the environmenta
basdine. Any further degradation of these conditions would have a ggnificant impact due to the amount
of risk they presently face under the environmenta basdine.

The action areais defined as the area that is directly and indirectly affected by the proposed action.
The direct effects occur at the project Ste and may extend upstream or downstream, based on the
potentia for impairing fish passage, hydraulics, sediment and pollutant discharge, and the extent of
riparian habitat modifications. Indirect effects may occur throughout the watershed where actions
described in this Opinion lead to additiond activities or affect ecological functions contributing to Stream
degradation. For the purposes of this Opinion, the action areais defined as the riparian area,
streambank and channel of the Tuaatin River extending upstream to the edge of disturbance and
downstream 100 feet. Other areas of the Tuaatin River watershed are not expected to be directly or
indirectly affected.

1.5 Analysisof Effects

151 Effectsof Proposed Actions
The NMFS expects that the effects of the proposed project will maintain or improve the riparian
floodplain habitat and functions at this Stein the long term, yet recognizes that there will be some

potential adverse effects during the short term, and from periodic vegetative management and operation
of the water control structure. The three aspects of this project that will affect listed fish (summarized



and described in greater detail below) include construction, habitat management, and operation of the
water control structure. Condruction activities will involve excavation and filling within the current
drainage channd and result in the exposure of bare ground. Thiswill increase the source of fine
sediments susceptible to surface eroson and potentid discharge into the Tudatin River. Proposed
conservation measures including timing of congtruction and gpplication of erosion protection techniques
will be applied to manage and retain sediment on-site.

Habitat management will include periodic cultivation and manipulation of the open prairie vegetation and
habitat. Although the gpplication of chemical herbicides would be expected during this routine
management, herbicide useis not being evaluated under this Opinion for reasons indicated above.
Habitat management may result in the exposure of bare ground and/or remova of vegetation cover.
Thiswill increase the source of fine sediments to potential eroson and discharge to the Tudatin River.
Revegetation is expected to be rapid and occur before the rainy period of the year, during which time
surface water and suspended sediments would be contained behind the water control structure.

The operation of the water control structure will affect the frequency of river flooding and the extent and
duration water is held on the project site. Floodplain access by UWR steelhead and UWR chinook
sdmon will be managed at the water control structure to minimize entrgoment of juvenileswhile
providing opportunity to obtain food and refuge. Over the long term, the floodplain riparian habitat will
become more diverse physicdly and biologicaly. Flooded conditions will encourage variaion in naive
vegetation and provide improved habitat for fish and wildlife. Surface water and various pollutants from
off stewill be controlled and may improve water quality discharged into the Tuaatin River.

1.5.1.1 Construction and M odification of Drainage Features

The proposed action will involve the congtruction of an earthen embankment and water control
gructure and the removd or blockage of subsurface drainagetiles. Shalow excavation will occur in the
immediate vicinity of the water control structure to obtain fill materid. The surface character and gentle
dope of the land at the borrow site will be maintained. Fill will be placed to block a ditched drainage
swae and provide the base for the water control structure. Subsurface drainage tiles will be excavated
and crushed. Thisactivity will involve the use of heavy equipment and result in the exposure of
gpproximately one acre of bare ground and displacement of atenth of an acre of riparian areawith the
potentia for surface erosion of fine sediment.

Increased turbidity and suspended sediments can affect fish migration, rearing, and spawning. Chronic
high levels of turbidity and suspended sediments can act to absorb heat from the sun and increase water
temperatures. Because the project islocated in the lower end of the watershed with no known
gpawning activity, potentid effects to pawning are not considered likely. The expected levels of
turbidity and suspended sediments should be limited to a short period of time during, and just &fter,
congruction with the first Sgnificant rains of thefdl.



Effects from turbidity and suspended sediments to migration and rearing will depend on concentration
of sugpended sediment resulting from the project and the likelihood that fish would be present and
encounter these sediments. Fine sediments can affect saimonid migration and behavior, and in high
enough concentrations can befatal. The disturbance of the ground and removal of some riparian
vegetation will expose more fine sediments to wind and rain events that can transport these sediments to
the Tudatin River. The work will be done during the dry period of the year when sorms are less
frequent and generdly lessintense. The ground isfairly flat and surface water flows would remain of
low velocity, further reducing the potentia for suspending and transporting fine sediments.

Conservation measures to contain sediments on-gte include the use of st fences and other drainage
system barriers. The exposed ground will aso be covered with erosion protection materia and/or
replanted after excavation. After the condruction is complete, and during the initid significant rains,
those fine sediments that become suspended will likely be retained behind the water control structurein
the water impoundment. Work during the summer period will adso tend to reduce potentia exposure of
UWR steelhead and UWR chinook salmon to increased turbidity and suspended sediments. UWR
seelhead and UWR chinook salmon are less likely to be present when water temperatures rise into the
high 60 degrees F. Summer water temperatures in the Tualatin River are above 60 degreesF on a
continual and regular basis. Over time those areas disturbed during construction will become
revegetated and provide additiona cover and bind the soil and fine sediments.

1.5.1.2 Vegetative M anagement

The use of various management and cultivation practices, including application of herbicides (not
evauaed or covered under this Opinion), burning, haying, tilling, seeding and planting, may result in
exposure and discharges of fine sediments into the water. Thiswill result in periodic disturbancesto
s0ils and vegetation and will expose soils and fine sediments to potentid erosion. The area of
disturbance will be gpproximately 13 acres and will be done during the dry period of the year. New
growth of vegetation cover is expected before subgtantid rain in the fal and the water impoundment
would be expected to contain much of the fine sediments on-site.

The potentid to transport sediments to the Tudatin River and affect listed fish is smilar to that for
condruction activities. Fine sediments and turbidity can affect sdmonid migration and behavior, and in
high enough concentrations can befatal. Active vegetation management will be set back from drainage
channdls, streams and wetlands a minimum of 50 feet, and likely 200 feet in many areas. The work will
occur during the dry season when fine sediment discharge from the siteis not likely. 1t is expected that
habitat diversty and vegetation characteristics for this riparian floodplain will emulate historic conditions.

1.5.1.3 Operation of Water Control Structure (Non-River Flood Event)

Operation of the water control structure before and after a Tuaatin River flooding event that overtops
the sructure and naturd levees will result in impoundment of surface and spring water during the fall,



winter and spring. Flow off the project Ste into the Tudatin River will be initidly limited until the target
operating level has been reached. Then, water output over the weir gate will be equa to input from
surface and spring flows.

The resulting seasonally-flooded wetland will affect water qudity entering the Tudatin River. Wetlands
can improve water qudity by filtering suspended sediments and alowing biological remova of nutrients
from surface waters. Surface water entering the project ste comes from adjacent agricultural and rurd
resdentia areas. These waters may contain various pollutants that can be physicaly or biologicaly
filtered through the seasondly flooded wetlands. Wetlands and shallow water impoundments can
absorb solar energy and result in an increase in water temperature. Actua temperature gain will
depend on number of factors including the temperature of water collected in the impoundment, the
amount of shade around the impoundment, and the time of year that the water isimpounded. Water
temperature above 64 degrees F can adversdly affect listed fish. This temperatureis regularly
exceeded in the Tudatin River during the summer period. Water discharged during the spring has less
likelihood of exceeding water temperature standards or contributing to the increase water temperature
in the Tudatin River sysem. The TRNWR intends to monitor impounded water temperature and will
draw down the impoundment prior to temperatures exceed 64 degrees F. It is expected that the
quality of the waters discharged into the Tudatin River will be improved.

The resulting seasonaly-flooded wetland will aso affect seasond flows within the Tudatin River. The
water control sructure will initidly retain dl surface and spring water beginning in the fall, will pass
normd discharges through the system during the rest of the operationa season, and discharge the held
water inthe spring. This flow regime shifts water discharge from the fal towards the soring period.
Alterations of seasond flow patterns within rivers can affect the timing of migration of juvenile UWR
stedhead and UWR chinook salmon by limiting access to habitat. Flows can dso affect habitat
character by modifying hydrology, which may result in a hydraulic response and localized changes to
bed and bank character. Due to the low amount of water that comes off of the project site, and
compared to the flows within the Tudatin River, this effect is not expected to be measurable. In
addition, the proposed action is intended to mimic a hitoric condition that would have more effectively
retained and dowly released surface water discharges. It is expected that impacts to the flow
characterigics within the Tuddin River will be minimd.

1.5.1.4 Operation of Water Control Structure (River Flood Event)

The placement and operation of the water control structure will affect the floodplain functions during a
Tudatin River flood event. Compared to current conditions, the proposed action will restrict rising
flood waters from inundating the lower portion of the project Ste. Previous land uses on the project site
have dtered the drainage characterigtics. This hasincluded regular excavation of a drainage channd,
effectively opening the downstream end of project Steto the Tudatin River. Because of this condition,
current floods in the Tudtin River will inundate the project site. With the proposed action, therising
flood waters will be limited by the earthen embankment and water control structure until that structureis



over topped, a difference of about three feet of elevation. Compared to current conditions, there will
be a change in floodplain function due to increased water detention during smal flood events and during
theinitid flood stages of larger flood events. The overdl change of function would depend in the
frequency and height of flooding events.

Current habitat conditions at the action areawould be not expected to exist without continua ditching
and active manipulation of the drainage features on the land. The TRNWR has indicated that the
previous agricultura activities on this Ste resulted in the excavation and lowering of the naturd levee,
and that the proposed action would restore the natural levee and historic conditions. Consdering river
flooding, and surface and subsurface drainage from the project Site, and looking at the current
topography, it would be reasonable to speculate that the current drainage channel was not a distinct
feature, that alowland swale existed, and flooding and back-watering from the Tudétin River would
have created a naturd levee containing much of the proposed seasonally-flooded wetlands on the
project dte. The extent to which the proposed action would smulate this natura feature is not known.
The soils and historic vegetation data indicate substantid periods of inundation on the project Ste. The
TRNWR has designed the proposed water control structure to result in asimilar flooding pattern. To
the extent the proposed action would achieve a naturd flooding condition, the effects of the project on
flooding patterns in the long term have been lessened.

The changes to the flooding petterns, including the extent and timing of floodplain inundation, will affect
habitat access for the listed fish. These fish benefit from access to side channels, seasondl
acoves'wetland swales, and floodplains during high water and flooding events. These fish find refuge
from high water velocities, protection from predetion, and food. Within the Tudatin River system,
these high water habitats have been substantiadly atered or eiminated. Agriculture practices, such as at
the Morand site, and mgjor flood control projects and water use upstream havefilled in or isolated
these habitats from theriver. During rising flood waters, the Tudatin River would be expected to
inundate the project gte. The extent of inundation of the floodplain will be limited by the water control
embankment until the structure is over topped. In the short term, compared to current conditions, the
proposed operation of the water control structure will restrict floodplain habitat access by thefish. In
the long term, compared to arestored naturd and sustainable condition, the difference in the extent of
floodplain habitat that would be accessible by these fish has been reduced.

In addition to habitat access during arisng flood, the listed fish must have an opportunity to return to
the Tudatin River with receding floods. Once the rising floods have over topped and inundated the
project Site, the listed fish can travel over the embankment and enter the project area. Asthe flood
waters recede, the water control structure will be operated to facilitate passage out of the flood project
areato the Tudatin River. During receding flood waters, the weir gate of the water control structure
will be lowered, maintaining a continual connection and outflow. The discharge of flood water from the
water the impoundment will alow the indicated listed fish to orient downstream and out of water
impoundment as the water drains towards the river. Complete draw down of the site will ensure fish
return to the Tudatin River system.



1.5.1.5 Monitoring Adaptive M anagement

The TRNWR will monitor the project area after flooding for the presence of UWR steelhead and UWR
chinook salmon and fish passage at the weir. The monitoring will include observation of temperature,
water levelsin theriver and water impoundment, and sampling for fish in the water impoundment and at
the water control structure. These activities may result in capture and release of UWR stedlhead and
UWR chinook sdimon. The sampling intensity and numbers of UWR stedhead and UWR chinook
salmon encountered is expected to be low.

1.5.2 Effectson Critical Habitat

NMFS designates critical habitat based on physical and biologica features that are essentid to the
listed species. Essentid features for designated critica habitat include substrate, water quality, water
quantity, water temperature, food, riparian vegetation, access, water velocity, space and safe passage.
Critica habitat has been designated for the UWR steelhead and UWR chinook saimon. For the
proposed action, NMFS expects that the effects will tend to maintain or restore properly functioning
habitat conditions in the watershed related to water quality, off channel habitat, floodplain connectivity,
and flow. Thisisexpected to improve the qudity of critical habitat in the Tudatin River basin.

1.5.3 Cumulative Effects

Cumulative effects are defined in 50 CFR 402.02 as "those effects of future State or private activities,
not involving Federa activities, that are reasonably certain to occur within the action area of the Federa
action subject to consultation.” For the purposes of this analys's, the action areais defined in Section
14.2. A wide variety of actions occur in the Tudatin River basn within which the action areais
located. These activities have the potentid to impact fish and habitat within the action area. Continued
urban development and on-going agricultura practicesincluding weater diversonswill affect the water
quality and hydrology. A continuing trend of high summer temperatures, higher discharges of flows
immediately following storm events, and lack of habitat Sructure in the Tuddin River to disspate
energy isexpected. Future Federd actions, including the ongoing operation of the Tuaain River flood
control system, hatcheries, fisheries, and land management activities will be reviewed through separate
section 7 consultation processes.

NMFSis not aware of any other sgnificant change in non-Federa activities that are reasonably certain
to occur. NMFS assumes that future private and State actions will continue at Smilar intenstiesasin
recent years.

1.6 Conclusion

NMFS has determined, based on the available information, that the proposed action is expected to
maintain or restore properly functioning habitat conditions within the action area. Consequently, the
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proposed action covered in this Opinion is not likely to jeopardize the continued existence of the listed
sdmon and steelhead species or destroy or adversdly modify designated critical habitat. NMFS used
the best available scientific and commercid datato gpply its jeopardy andyss, when analyzing the
effects of the proposed action on the biologica requirements of the species rdative to the
environmentd basdline, together with cumulative effects. NMFS bedlieves that the proposed action
would cause a minor, short-term degradation of anadromous salmonid habitat due to sediment impacts
and inrwater congruction. The long-term effect will maintain habitat diversty and function in the
floodplain and riparian areas. Direct mortality from this project could occur during the in-water work
but is unlikely to occur a a measurable leve.

1.7 Renitiation of Consultation

Reinitiation of consultation is required: (1) If the action is modified in away that causes an effect on the
listed species that was not previoudy considered in the biological assessment and this biologica
opinion; (2) new information or project monitoring reveds effects of the action that may affect the listed
speciesin away not previoudy consdered; or (3) anew speciesislisted or critical habitat is designated
that may be affected by the action (50 CFR 402.16).

2. INCIDENTAL TAKE STATEMENT

Sections 4 (d) and 9 of the ESA prohibit any taking (harass, harm, pursue, hunt, shoot, wound,

kill, trap, capture, collect, or attempt to engage in any such conduct) of listed species without a pecific
permit or exemption. Harm is further defined to include significant habitat modification or degradation
that results in death or injury to listed species by sgnificantly impairing behaviord patterns such as
breeding, feeding, and shdtering. Harassis defined as actions that creete the likelihood of injuring listed
gpecies to such an extent as to Sgnificantly dter norma behavior patterns which include, but are not
limited to, breeding, feeding, and sheltering. Incidental take istake of listed anima species that results
from, but is not the purpose of, the Federal agency or the gpplicant carrying out an otherwise lawful
activity. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidenta to, and not
intended as part of, the agency action is not congdered prohibited taking provided that such taking isin
compliance with the terms and conditions of thisincidenta take Statement.

Anincidenta take statement specifies the impact of any incidental taking of endangered or threatened
gpecies. It dso provides reasonable and prudent measures that are necessary to minimize impacts and
setsforth terms and conditions with which the action agency must comply in order to implement the
reasonable and prudent measures.
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21 Amount or Extent of the Take

The NMFS anticipates that the action covered by this Opinion has more than a negligible likelihood of
resulting in incidentd take of the listed UWR chinook salmon and UWR steelhead species because of
short- term detrimentd effects from increased sediment levels (non-lethd), the potentia for direct
incidenta take from entrapment in the water impoundment after flood events (letha and non-lethd) and
the potentid for direct incidentd take from monitoring (lethd and non-lethd). Effects of actions such as
these are largely unquantifiable in the short term, and are not expected to be measurable as long-term
effects on habitat or population levels. Therefore, even though NMFS expects some low level
incidental take to occur due to the actions covered by this Opinion, the best scientific and commercid
data available are not sufficient to enable NMFS to estimate a specific amount of incidenta take to the
species themselves. In instances such as these, the NMFS designates the expected level of take as
"unquantifiadble” Based on the information in the BA, NMFS anticipates that an unquantifiable amount
of incidenta take could occur as aresult of the actions covered by this Opinion. The extent of the take
islimited to the action area.

2.2  Reasonableand Prudent Measures
The NMFS believes that the following reasonable and prudent measures are necessary and appropriate

to minimize the likelihood of take of listed fish resulting from implementation of this Opinion. These
reasonable and prudent measures would aso minimize adverse effects to designated critical habitat.

The TRNWR shdl:

1 Minimize the likdihood of incidental take from congtruction practices by timing the completion
of dl inwater work as necessary to avoid harming vulnerable salmon life stages, including
gpawning, migration and rearing.

2. Minimize the likelihood of incidentd take from the use of heavy equipment by following best
management practices for heavy equipment use.

3. Minimize the likelihood of incidenta take from non-point source pollution by following best
management practices to prevent erosion and ensuring timely Ste retoration.

4, Carry out a comprehensive monitoring and reporting program to document the level of listed
sdmon take from permitted activities.
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2.3 Termsand Conditions

To be exempt from the prohibitions of section 9 of the ESA, the TRNWR must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above. Theseterms and conditions are non-discretionary.

1. To implement Reasonable and Prudent Measure #1 (in-water work timing) above, the
TRNWR shdl ensure that:

a All work within the active channel that could potentialy contribute sediment or toxicants
to downgtream fish-bearing systems will be completed within the ODFW approved in-
water work period.

b. Extensons of the in-water work period, including those for work outside the wetted
perimeter of the stream but below the ordinary high water mark must be approved by
biologists from NMFS.

2. To implement Reasonable and Prudent Measure #2 (heavy equipment) above, the TRNWR
shdl ensure that heavy equipment use will be restricted as follows:

a When heavy equipment is required, the gpplicant will use equipment having the lesst
impact (e.g., minimaly sized, rubber tired).

b. Congtruction impacts will be confined to the minimum area necessary to complete the
project.

C. Congruction of the embankment and outlet structure will be done in the dry or outside
of the actively flowing stream as much as possble.

d. Heavy equipment will be fuded, maintained and sored as follows.

I. All equipment that is used for instream work will be cleaned prior to operations
below the bankfull eevation. Externd oil and grease will be removed, dong
with dirt and mud. No untreated wash and rinse water will be discharged into
streams and rivers without adequate trestment.

. Pace vehicle gaging, maintenance, refuding, and fud storage areas aminimum
of 150 feet horizontal distance from any stream.

. All vehicles operated within 150 feet of any stream or water body will be
ingoected daily for fluid lesks before leaving the vehicle aging area. Any lesks
detected will be repaired before the vehicle resumes operation.

V. When not in use, vehicles will be stored in the vehicle staging area.
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3. To implement Reasonable and Prudent Measure #3 (non-point source pollution and Site
restoration) above, the TRNWR shdl ensure that:

a

An erosion control plan is developed that contains the following dements and meets
reqw rements of dl applicable laws and regulations.

Methods will be used to prevent eroson and sedimentation associated with the
following features, to the extent they will be part of this project: Access roads,
stream crossings, construction sites, borrow pit operations, haul roads,
equipment and materid storage Sites, fueling operations and staging aress.
Methods will be used to confine, remove and dispose of excess concrete,
cement and other mortars or bonding agents, including washout facilities.
Measures will be taken to prevent congtruction debris from fdling into any
aquatic habitat. Any materia that fals into a stream during congtruction
operationswill be removed in amanner that has a minimum impact on the
streambed and water quality.

Site restoration and clean-up, including protection of bare earth by seeding, planting,
mulchmg and fertilizing, shdl be donein the following manner:

All exposed soil surfaces, including construction access roads and associated
staging aress, will be stabilized a finished grade with mulch, native herbaceous
seeding, and native woody vegetation prior to October 1.

Disgturbed areas will be planted with native vegetation specific to the project
vicinity or the region of the state where the project islocated, and will comprise
adiverse assemblage of woody and herbaceous species.

4, To implement Reasonable and Prudent Measure #4 (monitoring and reporting), above, the
TRNWR shdl ensure that:

a

Within 30 days of completing the project, the TRNWR will submit a monitoring report
to NMFS describing the TRNWR' s success meeting these terms and conditions. This
report will congg of the following information.

Project identification.

@ Project name;

2 garting and ending dates of work completed for this project; and
3 the name and address of the construction supervisor.

Pollution and erosion control. A summary of al pollution and erosion control
inspection reports, including descriptions of any failures experienced with
erosion control measures, efforts made to correct them and a description of any
accidental spills of hazardous materids.
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Site restoration. Documentation of the following conditions:

(@D} Finished grade dopes and devations.

2 Panting composition and dengty.

3 A plan to ingpect and, if necessary, replace failed plantings and
dructuresfor five years.

A narrative assessment of the project’s effects on natura stream function.

Photographic documentation of environmenta conditions at the project Site

before, during and after project completion.

@ Photographs will include generd project location views and close-ups
showing details of the project area and project, including pre and post
congtruction.

2 Each photograph will be |abeled with the date, time, photo point,
project name, the name of the photographer, and a comment describing
the photograph’ s subject.

3 Relevant habitat conditions include characterigtics of channels,
streambanks, riparian vegetation, flows, water quality, and other
visudly discernable environmenta conditions at the project area, and
upstream and downstream of the project.

Water control structure operations. By December 31, 2001, and each year theresfter

until 2006, the TRNWR will submit a monitoring report describing operations of the
water control structure and effects on ESA-listed fish. The report will include the
following information:

iv.

V.

The name and address of the water control operations supervisor;

arecord of weir manipulations and their effects on the water impoundment;
methods used to monitor ESA-listed fish presence within the project area and
their passage through the weirs,

any incidence of observed stranding, injury or mortaity to an ESA-listed
sdmonid; and

recommendations to reduce identifiable adverse impacts and increase the
restoration benefits of water control operations for ESA-listed species.

If adead, injured, or sick endangered or threatened species specimen islocated, initial
natification must be made to the Nationd Marine Fishery Service Law Enforcement
Office, located at Vancouver Field Office, 600 Maritime, Suite 130, Vancouver,
Washington 98661, telephone: 360/418-4246. Care should be taken in handling sick
or injured specimens to ensure effective trestment and care or the handling of dead
pecimens to preserve biologica materid in the best possible sate for later anadysis of
cause of death. In conjunction with the care of sick or injured endangered and
threatened species or preservation of biological materias from a dead animd, the finder
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has the responghility to carry out ingtructions provided by Law Enforcement to ensure
that evidence intringc to the specimen is not unnecessarily disturbed.

d. Monitoring reports will be submitted to:

Nationa Marine Fisheries Service

Oregon State Branch Office, Habitat Division
Attn: OSB2001-0077-FEC

525 NE Oregon Street, Suite 500

Portland, OR 97232-2778

3. ESSENTIAL FISH HABITAT
3.1 Background

The objective of the Essential Fish Habitat (EFH) consultation is to determine whether the proposed
action may adversdly affect designated EFH for chinook and coho salmon, and to recommend
conservation measures to avoid, minimize, or otherwise offset potential adverse effects to EFH resulting
from the proposed action.

3.2  Magnuson-Stevens Fishery Conservation and Management Act

The Magnuson-Stevens Fishery Conservation and Management Act (MSA), as amended by the
Sugtainable Fisheries Act of 1996 (Public Law 104-267), requires the inclusion of EFH descriptionsin
Federd fishery management plans. In addition, the MSA requires Federa agenciesto consult with
NMFS on ectivities that may adversdly affect EFH.

EFH means those waters and substrate necessary to fish for spawning, breeding, feeding, or growth to
maturity (MSA 83). For the purpose of interpreting the definition of essentiad fish habitat: Waters
include aguatic areas and their associated physicd, chemical, and biologicd properties that are used by
fish and may include aquatic areas hitoricaly used by fish where appropriate; substrate includes
sediment, hard bottom, structures underlying the waters, and associated biological communities;
necessary means the habitat required to support a sustainable fishery and the managed species
contribution to a hedlthy ecosystem; and "~ spawning, breeding, feeding, or growth to maturity” coversa
species full life cycle (50 CFR 600.110).

Section 305(b) of the MSA [6 USC 1855(b)] requires that:

. Federa agencies must consult with NMFS on al actions, or proposed actions, authorized,
funded, or undertaken by the agency, that may adversdy affect EFH;
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. NMFS shdl provide conservation recommendations for any Federd or State Activity that may
adversdy affect EFH;

. Federd agencies shdl within 30 days after receiving consarvation recommendations from
NMFS provide a detailed response in writing to NMFS regarding the conservation
recommendations. The response shall include a description of measures proposed by the
agency for avoiding, mitigating or offsetting the impact of the activity on EFH. Inthe case of a
response that isincongstent with the conservation recommendations of NMFS, the Federa
agency shdl explain its reason for not following the recommendetions.

The MSA requires consultation for al actions that may adversely affect EFH, and does not digtinguish
between actions within EFH and actions outsde EFH. Any reasonable attempt to encourage the
conservation of EFH must take into account actions that occur outside EFH, such as upstream and
updope activities, that may have an adverse effect on EFH. Therefore, EFH consultation with NMFS
isrequired by Federd agencies undertaking, permitting or funding activities that may adversdy affect
EFH, regardiess of its location.

3.3 | dentification of EFH

The Pecific Fisheries Management Council (PFMC) has designated EFH for three species of Pacific
sdmon: chinook (Oncor hynchus tshawytscha); coho (O. kisutch); and Puget Sound pink salmon (O.
gorbuscha)(PFMC 1999). Freshwater EFH for Pacific salmon includes al those streams, lakes,
ponds, wetlands, and other water bodies currently, or historically accessible to sdmon in Washington,
Oregon, ldaho, and Cdifornia, except areas upstream of certain impassable man-made barriers (as
identified by the PFMC), and longstanding, naturaly-impassable barriers (i.e,, natura waterfdlsin
exigence for severd hundred years). Detalled descriptions and identifications of EFH for sdlmon are
found in Appendix A to Amendment 14 to the Pacific Coast Sdmon Plan (PFMC 1999). Assessment
of potentia adverse effects to these species EFH from the proposed action is based on this
information.

34  Proposed Action

The proposed action is detailed above in the ESA portion of this consultation. The action areaincludes
the Morand Wetland Restoration Site and adjacent stream and riparian areas. This area has been
designated as EFH for various life stages of chinook salmon.

3.5  Effectsof Proposed Action

Asdescribed in detail in the ESA portion of this consultation, the proposed activities may result in
detrimental, short-term, adverse effectsto a variety of habitat parameters.

3.6 Conclusion
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NMFS believes that the proposed action may adversely affect the EFH for Pacific salmon.
3.7  EFH Conservation Recommendations

Pursuant to Section 305(b)(4)(A) of the Magnuson-Stevens Act, NMFS is required to provide EFH
conservation recommendations for any Federd or state agency action that would adversdly affect EFH.
In addition to conservation measures proposed for the project by the TRNWR, dl of the Reasonable
and Prudent Measures and the Terms and Conditions contained in the ESA portion of this consultation
are applicable to simon EFH. Therefore, NMFS incorporates each of those measures here as EFH
conservation recommendations.

3.8  Statutory Response Requirement

Please note that the Magnuson-Stevens Act (section 305(b)) and 50 CFR 600.920(j) requiresthe
TRNWR to provide awritten responseto NMFS' EFH conservation recommendations within 30 days
of itsreceipt of thisletter. The response must include a description of measures proposed to avoid,
mitigate, or offset the adverse impacts of the activity on EFH. If the responseis inconsstent with
NMFS' conservation recommendations, the reasons for not implementing the TRNWR shdl explainits
reasons for not following the recommendations.

3.9 Conaultation Renewal

The TRNWR mudt renitiate EFH conaultation with NMFS if ether action is substantidly revised or
new information becomes available that affects the basisfor NMFS EFH consarvation
recommendations (50 CFR 600.920).
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